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Issue I

COURT REPORTS

NORTH CAROLINA
Shell Island Homeowners Ass'n, Inc. v. Tomlinson, No. COA98-961,
1999 WL 506986 (N.C. Ct. App. July 20, 1999) (dismissing plaintiffs'
nonconstitutional claims for failure to exhaust administrative remedies
and plaintiffs' claim for inverse condemnation, holding that since
plaintiffs previously received a variance permit, they were precluded
from challenging the constitutional validity of permanent erosion
control structure rules, and that plaintiffs were not deprived of due
process).
Shell Island sought permits to construct various hardened erosion
control structures to protect Shell Island Resort from the southward
migration of Mason's Inlet. The North Carolina Coastal Resources
Commission denied their application relying on the "hardened
structure rule." Shell Island filed a complaint seeking declaratory and
injunctive relief, but the trial court dismissed the claims for failing to
exhaust administrative remedies and for failing to state a claim upon
which relief may be granted.
Shell Island challenged the North Carolina Coastal Resources
Commission's "hardened structure rule" and variance provision. The
rule stated that "[p]ermanent erosion control structures may cause
significant adverse impacts on the value and enjoyment of adjacent
properties or public access to and use of the ocean beach, and,
therefore, are prohibited."
Shell Island asserted both constitutional and nonconstitutional
claims. In addressing Shell Island's nonconstitutional claims, the
North Carolina Court of Appeals concluded the court did not have
subject matter jurisdiction. The court reasoned that when the
legislature provides administrative remedies, those remedies must first
be exhausted before pursuing recourse with the courts. Shell Island
failed to pursue any of the mandatory options available to them under
the Administrative Procedure Act ("APA") and the Coastal Area
Management Act ("CAMA") for timely review of the permit and
variance denials.
Shell Island argued that it should not have to exhaust
administrative remedies under the APA and CAMA because the relief
they provided was inadequate, but the court stated that Shell Island
failed to establish their inadequacies. The court also held the relief
provided by the APA and CAMA commensurate with Shell Island's
claims, acknowledging that if Shell Island prevailed it may have been
entitled to a determination that the defendants acted beyond their
authority or the regulations were invalid. Furthermore, it may have
been entitled to a variance or allowed to construct a hardened erosion
control structure. Accordingly, the court dismissed this claim.
Shell Island also challenged the constitutionality of CAMA and the
promulgation of its various rules and regulations. It claimed a
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violation of equal protection and due process, and sought just
compensation for taking their property.
In such a challenge,
administrative remedies are deemed inadequate and exhaustion of
those remedies is not required. The trial court dismissed the
constitutional claims for failing to state a claim upon which relief may
be granted.
The court of appeals noted that because Shell Island benefited
from the same rules they were challenging, they could not question
their constitutionality. In September 1997, Shell Island applied for
and received a variance permit to construct a sandbag revetment to
protect Shell Island Resort, under rules they now challenge. Shell
Island acknowledged in its complaint that it sought, received, and took
advantage of a variance granted pursuant to the challenged statute.
The court of appeals stated that "one who voluntarily proceeds under
a statute and claims benefits thereby conferred will not be heard to
question its constitutionality in order to avoid its burdens." The court
further stated that even if a benefit rose out of necessity, or involuntary
acceptance, Shell Island was still precluded from challenging the
statutes' constitutionality. Thus, the plaintiffs could not challenge the
constitutionality of the hardened structure rules and their regulatory
scheme.
The court of appeals also upheld the trial court's decision to
dismiss Shell Island's takings claims. Shell Island alleged that the
hardened structure rules effected a regulatory taking of property
withoutjust compensation. The court stated that Shell Island failed to
identify, in the complaint, any legally cognizable property interest
taken by the defendants.
The court noted that Shell Island's
allegations stemmed from the "natural migration of Mason's Inlet, and
[Shell Island] based their takings claim on their need for a
'permanent solution to the erosion that threatens its property' and the
premise that 'the protection of property from erosion is an essential
right of property owners.'
In addressing Shell Island's takings claim, the court found no legal
support for the claim.
Furthermore, Shell Island provided no
persuasive authority that "a littoral or riparian landowner has a right to
erect hardened structures in statutorily designated areas of
environmental concern to protect their property from erosion and
migrations." The court stated that a tract of land bordering a body of
water is subject to gradual and imperceptible change or shifting and
what is left remains the boundary line of the tract. Thus, the owner of
the riparian land loses title to the portions worn or washed away or
encroached by the water. Defendants' enforcement of the hardened
structure rules was merely incidental to the natural occurring events
that affect plaintiffs' property. Also, the court concluded that the
significant reduction in use/value of the Hotel was insufficient to
support a takings claim. Finally, the court concluded that because
Shell Island's takings claim failed, there was no need to address the
claim for inverse condemnation.
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